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power by marriage contract to create in oneself and a person of 
another race the whole of the complex relations of marriage. 21 

Where a segregation ordinance is drawn, then, to apply similarly 
to members of both races, and where public policy justifies its passage, 22 
analogy would seem to show that no undue strain on the police power 
is required to sustain such restriction of rights, privileges, and 
powers as is occasioned by the ordinance. The more certainly would 
it seem that Kentucky and Virginia were sound in upholding such 
legislation where it cut off only privileges of occupancy accruing after 
enactment. None the less the decision in the principal case is, unfor- 
tunately, conclusive that for the time being the interests of the public 
in race segregation are in law outweighed by those of landowners 
whose power of alienation segregation would restrict; city residence 
districts must still be tailored in pepper-and-salt, and not in checks. 



STATE VERSUS FEDERAL RULES AS TO PRICE RESTRICTIONS 

A recent decision by the court of chancery of New Jersey presents 
a novel aspect of the much-discussed subject of price-fixing agreements 
as restraints of trade. A statute of that state 1 prohibits, among other 
acts discriminatory against the good will of another's business, price 
inducements extended by dealers in violation of the terms of printed 
notices accompanying the goods from the hands of the manufacturer. 
In the principal case watches manufactured in New York were sold 
to jobbers in New Jersey, each watch bearing a notice as to its retail 



21 Some cases go so far as to hold an inter-race marriage invalid, although it 
was good by the lex loci celebrationis. So State v. Tutty (i8go, C. C. S. D. Ga.) 
41 Fed. 753. 

22 Here, in the present state of the law, is the real crux in police power cases. 
The interests of him who suffers must be balanced against those of his neighbors 
and those of the public at large. The up-shot of the balancing will show the 
ordinance reasonable or unreasonable; distinguishing segregation in crowded 
centers, for instance, from that in thinly peopled country. Even then, previous 
decisions — whose dicta are cited to support this 1 — show that the unreasonableness 
must be flatfooted to justify action by the court. Booth v. Illinois (1902) 184 
U. S. 425, 22 Sup. Ct. 425. For a criticism of the principal case on similar 
grounds, see (1917) 16 Mich. L. Rev. 109. 

'"It shall be unlawful for any merchant, firm, or corporation to appropriate 
for his or their own use a name, brand, trade-mark, reputation, or good-will of 
any maker in whose product said merchant, firm, or corporation deals, or to dis- 
criminate against the same by depreciating the value of such products in the 
public mind, or by misrepresentation as to value or quality, or by price induce- 
ment, or by unfair discrimination between buyers, or in any other manner what- 
soever, except in cases where said goods do not carry any notice prohibiting 
such practice and excepting in case of a receiver's sale, or a sale by a concern 
going out of business." N. J. Laws of 1916, c. 1907. 



398 YALE LAW JOURNAL 

price. The defendant was a retail dealer who acquired the watches 
from the jobbers. It was held that the manufacturer was entitled to 
an injunction against a violation by the defendant of the terms of the 
price-fixing notice. R. H. Ingersoll & Bro. v. Hahne & Co., 101 Atl. 
(N. J.) 1030. 

In upholding the statute and construing it as applying to the fixing 
of wholesale and retail prices by the manufacturer, the court vigor- 
ously challenged the doctrine of the federal Supreme Court in the Dr. 
Miles Medical Co. case 2 that such price-fixing arrangements by con- 
tract are in unlawful restraint of trade at common law. The merits 
of this controversy do not primarily concern us. 3 

A more serious question for our purpose is whether this controversy 
was open to the New Jersey court or to the New Jersey legislature. 
The court unquestionably regarded its decision as in conflict with 
those of the Supreme Court of the United States on the common law 

2 Dr. Miles Medical Co. v. Park & Sons (1911) 220 U. S. 373, 31 Sup. Ct. 376; 
Bauer v. O'Donnell (1913) 229 U. S. I, 33 Sup. Ct. 616; Motion Picture Patent 
Co. v. Univ. Film Co. (1917) 243 U. S. 502, 37 Sup. Ct. 416; Straus v. Victor 
Talking Machine Co. (1917) 243 U. S. 490, 37 Sup. Ct. 412; (see on the last two 
cases, Comment in (1917) 26 Yale Law Journal 600) ; Ford Motor Co. v. 
Union Motor Sales Co. (1917, C. C. A. 6th) 244 Fed. 156. See also "Price 
Restriction on the Resale of Chattels," by William J. Shroder, 25 Harv. Law 
Rev. 59. 

8 For the arguments in favor of the validity of such agreements see the princi- 
pal case; Dr. Miles Medical Co. v. Park & Sons, supra (dissenting opinion of 
Holmes, J.) ; Garst v. Harris (1900) 177 Mass. 72, 58 N. E. 174; Fisher Flour- 
ing Mills Co. v. Swanson (1913) 76 Wash. 649, 137 Pac. 144; Walsh v. Dwight 
(1899, N. Y.) 40 App. Div. 513, 58 N. Y. Supp. 91 ; Com. v. Grinstead (1901) 
in Ky. 203, 63 S. W. 427; Elliman & Sons Co. v. Carrington & Sons [1901] 
2 Ch. 275 ; Nat. Phonograph Co. v. Edison-Bell Consol. Phonograph Co. (C. A.) 
[1908] 1 Ch. 335. See also Grogan v. Chaffee (1909) 156 Cal. 611, 105 Pac. 745, 
and Ghirardelli Co. v. Hunsicker (1912) 164 Cal. 355, 128 Pac. 1041. 

It is submitted that the decisions which ignore the arguments in favor of the 
validity of such agreements mark a reversion to an old condition of rigid rules 
governing this subject prior to the decision of Nordenfelt v. Nordenfelt Co. 
(H. L.) [1894] A. C. 535, and in particular that the reasoning which limits the 
protection of good will to the case of a purchase of an established business is an 
artificial deduction from the incidental fact that the general doctrine of restraints 
of trade happened to reach its maturity with respect to this class of cases. See, 
for example, opinion of Hughes, J., in Dr. Miles Medical Co. v. Park & Sons, 
supra, and article in 25 Harv. Law Rev. 59, supra. No reason exists for assum- 
ing the classification by Taft, J., in U. S. v. Addyston Pipe & Steel Co. (1898, 
C. C. A. 6th) 85 Fed. 271, 282, to be exhaustive. The nature of the subject is 
such as to preclude the possibility of an exhaustive classification. 

For the "rule of reason" as applied generally, see also Central Shade Roller 
Co. v. Cushman (1887) 143 Mass. 353, 9 N. E. 629; Meyer v. Estes (1895) 164 
Mass. 457, 464, 41 N. E. 683; United Shoe Machinery Co. v. Kimball (1907) 
193 Mass. 351, 79 N. E. 790; Leslie v. Lorillard (1888) no N. Y. 519, 18 N. E. 
363- 
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issue involved.* No attempt was made, or could be made, to distin- 
guish the case in favor of the validity of the contract, as such, under 
the federal decisions. No pretense of an actual agency between the 
parties existed as in the recent case of Ford Motor Co. v. Boone, Inc. 5 
The relation of the parties, if contractual at all, was not more clearly 
so than in the Dr. Miles Medical Co. case. The fact, mentioned in 
the opinion, that the goods were unpatented, manifestly could not help 
the case in favor of validity. 6 In a few brief sentences the question 
was dismissed as to whether the statute of the state was inconsistent 
with, and therefore overridden by, the Sherman Law. 7 

This decision could not have been based on the ground that such 
contract as there may have been did not relate to interstate commerce. 
The price-fixing scheme, if it was such, affected shipments across state 
lines as clearly as did those in the Dr. Miles Medical Co. case. Yet 
the last named authority, while not bringing into prominence the Sher- 
man Act, expressly bases its decision in part upon a determination of 
what was prohibited by that statute. 8 This leaves open no sliding 
scale of legality dependent upon the diverging local rules of reason- 
ableness. The sole question is, therefore, can a state legislature com- 
mand the performance of certain acts which the federal laws have 
forbidden the parties to contract, or combine, or conspire to do? 

If this were an attempt by a state to validate a contract rendered 
invalid by federal legislation, the answer would be too obvious for 
discussion. Such contracts are past all question subject to the inter- 
state commerce power. That power has been exercised by Congress. 
No more directly incompatible legislation could be conceived than an 
attempc by a state to impose a new and inconsistent rule of validity 
applicable to interstate and intrastate contracts alike. 8 

Can the legislature, however, interpose after the goods have reached 
the New Jersey dealer, and become mingled with the general mass of 
commodities subject to local jurisdiction, 10 and then compel the per- 
formance of the very acts which the parties could not have contracted 
to do, this coercion operating not by way of the enforcement of a 
contractual obligation, but by the creation of a new, independent, non- 
contractual, statutory duty— a rule of conduct merely, to which the 



* See principal case, p. 1031. 

5 (1917, C. C. A. 9th) 244 Fed. 335. 

9 See opinions in Motion Picture Patent Co. v. Univ. Film Co. and Straus v. 
Victor Talking Machine Co., supra. 

7 See principal case, p. 1032. 

8 See Dr. Miles etc. Co. v. Park & Sons, supra, 409. 

'Gibbons v. Ogden (1824, U. S.) 9 Wheat I ; Co. of Mobile v. Kimball (1880) 
102 U. S. 691; Wisconsin v. Duluth (1877) 96 U. S. 379; Manchester v. Mass. 
(1891) 139 U. S. 240, 11 Sup. Ct. 559. 

10 See Brown v. Maryland (1827, U. S.) 12 Wheat. 419 and Crowley v. Christen- 
sen (1890) 137 U. S. 86, 11 Sup. Ct. 13. 
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domestic dealers must submit as well as to all other regulations against 
infringements of the trade rights of others ? 

We must carefully differentiate two distinct lines of decisions. 
Numerous cases have accorded to the states the power to exercise 
certain police functions affecting interstate commerce incidentally and 
only measurably, and operating only when the acts of Congress are 
silent. 11 Such are the pilotage cases, 12 the quarantine cases, 18 and 
those involving intrastate carriers constituting parts of a larger inter- 
state nexus of transportation. 14 In these cases the failure of Congress 
to legislate and the moderate degree of the interference are both 
important criteria of the constitutionality of the state legislation. 

But another important class of cases exists where no such limitation 
of degree is recognized with respect to the state power, and where 
the presence or absence of congressional legislation of a contradictory 
purpose is of no importance. Such are the decisions giving to the 
states the full power to prohibit the sale of intoxicating liquors after 
removal from the original package, although the effect of such exercise 
of power is to render valueless a privilege of importation guaranteed 
against state interference. 15 Similar instances are those of state 
powers of taxation of imported goods after they have lost the char- 
acter of imports, 18 or the power to tax" or prohibit 18 the manufacture 
of an article intended for transportation in interstate commerce. The 
examples could be multiplied hypothetically. 19 Not merely has the 
state these powers, but no one would seriously ascribe to Congress, 
under the interstate commerce clause, the power to take them away by 
legislation. Moreover, the extent to which the legislation may inter- 
fere with a purpose of the interstate commerce power is an irrelevant 
inquiry. The single decisive question is, has the interstate transaction 
begun, or if begun has it terminated, at the time that the police power 
of the state attempts the exercise of its function ? 



11 Wilson v. Black Bird Creek Marsh Co. (1829, U. S.) 2 Pet. 245; Cooley v. 
Board of Wardens (1851, U. S.) 12 How. 299; New York v. Miln (1837, U. S.) 
11 Pet. 102; Gilman v. Philadelphia (1865, U. S.) 3 Wall. 713, 727; Escanaba 
Co. v. Chicago (1882) 107 U. S. 678, 2 Sup. Ct. 185. 

12 Cooley v. Board of Wardens, supra. 

18 Morgan v. Louisiana (1886) 118 U. S. 455, 465, 6 Sup. Ct. 11 14. 

"Chicago, etc. Ry. v. Iowa (1876) 94 U. S. 155. 

" Crowley v. Christensen, supra. 

" Brown v. Maryland, supra. 

"Coe v. Errol (1886) 116 U. S. 517, 6 Sup. Ct. 475; Diamond Match Co. v. 
Ontonagon (1903) 188 U. S. 82, 23 Sup. Ct. 266; U. S. v. Knight Co. (1895) 
156 U. S. 1, 15 Sup. Ct. 249. 

"Bartemeyer v. Iowa (1873, U. S.) 18 Wall. 129; Kidd v. Pearson (1888) 128 
U. S. 1, 9 Sup. Ct. 6. 

" Thus Congress has complete control of the subjects of immigration. Hender- 
son v. New York (1875) 92 U. S. 259. Yet no one would deny to the state the 
exclusive power to legislate respecting the civil rights of aliens to a degree 
rendering the Congressional policy abortive within the state jurisdiction. 
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Obviously the principal case, if upheld, must fall in this the latter 
class of decisions. The protection of the good will of an established 
business is incontestably a legitimate object of the exercise of the police 
power of a state, yet its exercise in this instance approaches in effect 
the actual undoing of the positive dispositions of Congress. Has the 
interstate transaction ended at the time that the act of New Jersey 
comes into application? The conduct of the wholesale and retail 
dealers after the receipt of the manufactured product, is, taken by 
itself, plainly outside the sphere of interstate commerce in its most 
liberal sense. Not merely had Congress not enacted that they should 
not observe the terms of the accompanying notices but it undoubtedly 
could not impose such a restriction upon intrastate commercial conduct. 
It is, as we have seen, no novelty to the law that this limitation of 
power may sometimes render the purposes of federal legislation liable 
to be defeated by state legislation intervening after the subject-matter 
has passed from federal control. 

But other difficulties remain. If, for example, the contract as such 
is void under the federal law, but the printed notice may be effectual 
under the state law to accomplish the purpose of the manufacturer or 
producer, is the act of sending the notices itself a violation of federal 
law ? Is an intention to contract or combine or conspire to accomplish 
his purpose necessarily presupposed in an attempt to avail himself of 
the rights accorded by the law of the state ? Does the party who buys 
goods accompanied by the printed notice participate by virtue of that 
act in an illegal combination ? To answer these questions affirmatively 
would be tantamount to an admission that the price-fixing combination 
or conspiracy which is in its totality an interstate transaction is not 
completed until its purpose is effected, and that state legislation inter- 
vening prior to this point of time is void. 20 But is not the intention 
to contract or combine in a price-fixing scheme quite distinct from the 
intention to avail oneself of the non-contract right or to subject one- 
self to the non-contract duty created by the statute of a state requiring 
observance of the terms of a price-fixing notice, and may not the latter 
exist entirely apart from the former, however difficult of determination 
the question of fact may be? It is submitted that this situation of 
fact is entirely possible, and, if it exists, the right and duty created by 
state law are in no true sense a part of an antecedent combination or 
conspiracy, that the interstate transaction is, from every possible view- 
point, closed, and that the state is, from that point forth, sole judge of 
its commercial policy. 

The inconsistency in purpose in this case, however, must not be 
exaggerated. Prohibitions of restraints of trade, common law or 
statutory, do not decree that restraints of trade shall not exist but that 

20 Swift & Co. v. U. S. (1905) 196 U. S. 375, 25 Sup. Ct. 276; Northern 
Securities Co. v. U. S. (1904) 193 U. S. 197, 338, 24 Sup. Ct. 436. 



402 YALE LAW JOURNAL 

individuals by their private acts, pursuant to their own judgments of 
business expediency, shall not have the power to create them. A state 
statute enacting a new and compulsory standard of trade morality, in 
itself creating what from the standpoint of federal law is a restraint 
of trade, does not, except in its ulterior aspects, contravene or frustrate 
their purpose. 

It may be urged that a recognition of this state power concedes an 
unlimited opportunity to frustrate interstate commerce legislation, or 
in particular legislation against restraints of trade. If a state can, 
pursuant to the domestic policy of protecting business good will, 
require the performance of acts which federal legislation was intended, 
not to forbid, but to prevent, can it also resolve upon a policy 
requiring the performance of all acts which parties have contracted, 
though in violation of federal law, to perform? Such an inquiry 
ignores the essential distinction between a domestic policy which inci- 
dentally frustrates a purpose of the interstate commerce power, and a 
domestic policy which consists merely in the frustration of such pur- 
poses. The latter might well be held not to be an exercise of the 
police power at all. The present statute, however, has a purpose clearly 
bringing it within the former class. 

We conclude, therefore, that the decision in the principal case is 
correct, both with respect to the rule of policy enunciated, and with 
respect to the power of the state to establish that policy. 

C. R. W. 



